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P-R-O-C-E-E-D-I-N-G-S

(10:17 a.m.)
VICE CHAIRPERSON SOCKWELL: Good morning. The
hearing will please come to order. This is the November 28th

public hearing of the Board of Zoning Adjustment of the District

of Columbia.

My name is Robert N. Sockwell, Vice Chair, sitting

in for Sheila Cross-Reid, the Chairperson. Joining me today is

Ann Renshaw to my left. And representing the Zoning Commission

is Anthony Hood.

Copies of today's hearing agenda are available to

you. They are located to my left near the door. All persons

planning to testify, either in favor or in opposition, are to

fill out two witness cards. These cards are located on each end

of the table in front of us.

Upon coming forward to speak to the Board, please

give both cards to the reporter, who is sitting to my right.

The order of procedure for special exceptions and

variances 1is (1) statement and witnesses of the applicant; (2)

government reports including Office of Planning, Department of

Public Works, et al.; (3) report of the Advisory Neighborhood

Commission; (4) parties or persons in support; (5) parties or

persons in opposition; (6) closing remarks by the applicant.

Cross examination of witnesses is permitted by the

applicant or parties. The ANC within which the property is
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located is automatically a party in the case.

The record will be closed at the conclusion of each

case, except for any materials specifically requested by the

Board. And the Staff will specify at the end of the hearing

exactly what is expected.

The decision of the Board in these contested cases

must be based exclusively on the public record. To avoid any

appearance to the contrary, the Board requests that persons

present not engage the members of the Board in conversation.

Please turn off all beepers and cell phones, or set

them to wvibrate only, at this time, so as not to disrupt these

proceedings. The Board will now consider any preliminary

matters.

Preliminary matters are those which relate to

whether a case will, or should, be heard today as such -- such as

requests for postponement, continuance, or withdrawal, or whether

proper and adequate notice of the hearing has been given.

If you are not prepared to go forward with a case

today, or if you believe that the Board should not proceed, now

is the time to raise such a matter. Does the Staff have any

preliminary matters?

MS. BAILEY: Madam Chair -- Mr. -- Mr. Chairman,
yes, we do, excuse me. For each of the cases this morning, there
is a preliminary matter. And the first one is Application No.

16627, Paul and Elaine Anderson. Is there anyone here by that
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case? Please come to the table.

The preliminary matter with this case, Mr.

Chairman, has to do with whether -- well, two things: the ANC --

ANC-5A 1is requesting that the hearing be postponed for a later

date. The single member District Commissioner has not had a

change to hold a hearing in the neighborhood on this particular

application. That's one matter.

The second matter is we have two letters from the

Zoning Administrator. And there -- it appears as if the way it's

advertised is not currently how it's being recommended to go

forward.

So, those are the two matters, preliminary matters,

that needs (sic) to be discussed this morning.

VICE CHAIRPERSON SOCKWELL: All right, I guess we

should take the two preliminary matters --

COMMISSIONER HOOD: Mr. Chairman -- you all can

have a seat. Mr. Chairman, if you don't mind, I would like to do

a disclosure.

VICE CHAIRPERSON SOCKWELL: Uh-huh.

COMMISSIONER HOOD: While I -- (cough) excuse me --

the former owner of this property is a neighbor of mine. I have

not even discussed this with him, didn't notice it was going to

be coming up until I saw the sign, and also until I was able to

read my packet. That would not have any bearing on my

participation in this case.
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VICE CHAIRPERSON SOCKWELL: Thank you, Mr. Hood.

Do any of the Board members object to Mr. Hood's participation?

UNIDENTIFIED SPEAKER: I do not.

VICE CHAIRPERSON SOCKWELL: Thank you. With regard

to the request to postpone on this case, we have a letter from

the Advisory Neighborhood Commission?

MS. BAILEY: Yes, sir, we do. It's Exhibit No. 22

of your record. Pardon?

MEMBER RENSHAW: Mr. Vice-Chair, it 1is dated

November 13th, and it's signed by Norma Broadnax, who 1is the

Chairperson of ANC-5A. And she is requesting an extension of the

hearing scheduled for November 28th.

According to ANC procedures, we have to hold a

single-member District 5A(09) properly noticed public meeting to

get the will of the community. There is not enough time to hold

a properly noticed public meeting on this issue. And again,

that's Exhibit No. 22.

VICE CHAIRPERSON SOCKWELL: Thank vyou. Is there

someone from the ANC here?

MR. HENRY: No.

SECRETARY PRUITT: Mr. Chairman, just for point of

information, Staff referred this to the ANC on September 28th, of

19 -- of the year 2000.

VICE CHAIRPERSON SOCKWELL: Okay, and that was the

date of our mailing?
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SECRETARY PRUITT: Correct. That's the date we

mailed out to the ANC overall, the single-member district, the

Councilperson -- and the Councilperson, and of course, the people

within 200 feet. So, all of those mailings go at the same time.

VICE CHAIRPERSON SOCKWELL: Okay, and we've

confirmed the ANC received the mailing at --

SECRETARY PRUITT: Well, we didn't get a return

message. And I've -- I didn't get a return notice. And I have

tried to call, but unfortunately, you can't always get through to

ANCs.

VICE CHAIRPERSON SOCKWELL: Uh-huh. Well,

normally, we 1like to give the Advisory Neighborhood Commission

the opportunity to review applications and present them before a

public forum and respond with either an acceptance, objections,

or comments on the applicant's proposals.

Apparently, at this point, we don't have -- we

haven't had an ANC meeting, and they're requesting additional

time.

SECRETARY PRUITT: Mr. Sockwell, I will note that

the letter is from the single-member district --

VICE CHAIRPERSON SOCKWELL: Uh-huh.

SECRETARY PRUITT: -- which will not get great

weight even if they have their meeting. It's only the overall

ANC.

VICE CHAIRPERSON SOCKWELL: Uh-huh.
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COMMISSIONER HOOD: But the --

SECRETARY PRUITT: However --

COMMISSIONER HOOD: -- this 1letter is from the

Chairperson.

SECRETARY PRUITT: However, I thought it was --

it's not single-member district?

COMMISSIONER HOOD: No, this is from the

Chairperson.

SECRETARY PRUITT: I understand.

COMMISSIONER HOOD: This is from --

SECRETARY PRUITT: Thank you.

COMMISSIONER HOOD: -- a district person. I don't

want to say it's dysfunctional, but it's not participating.

VICE CHAIRPERSON SOCKWELL: Uh-huh.

SECRETARY PRUITT: I stand corrected then. Then,

this would be a great weight.

VICE CHAIRPERSON SOCKWELL: Yeah, because -- yeah,

in fact, I think in some other descriptions that I've read on

this case, the single-member district representative may have

been inactive for a period of time.

Board members, do you have any thoughts on this?

MEMBER RENSHAW: Mr. Vice Chair, I would 1like to

give great weight to ANC 5A if there has been some difficulty

with a single-member district to being duly represented. I think

that the SMD deserves a bit of extra time to try to hold this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

community meeting. After all, they are the affected parties.

And perhaps, a postponement for a month would not

be untoward.

VICE CHAIRPERSON SOCKWELL: It seems to me that

with the single-member district in the affected -- in the area

that's immediately affected by the project not being active, as

it has been stated in some documentation, that it leaves the

immediate community without its most effective voice.

And in not having that effective voice, the larger

ANC-5A may not have had the impetus to meet on the proposal, not

being prompted by the single-member district representative.

And on those -- under those circumstances, it may

be a disservice to the community not to allow the Advisory

Neighborhood Commission an opportunity to review this case

because the circumstances are somewhat different from typical.

And I would -- I would want for us to reschedule

this case to a date certain, at the most appropriate available

time if -- if my Board members -- yes?

SECRETARY PRUITT: Excuse me, Mr. Chair; may I make

a suggestion? One other thing you may want to consider is having

the hearing and leaving the record open for the ANC report to

come in.

VICE CHAIRPERSON SOCKWELL: Uh-huh.

SECRETARY PRUITT: The reason I state that is that,
as you know, our agenda is really very full. And we probably
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would not be able to hear this again until March.

VICE CHAIRPERSON SOCKWELL: All right. And that

would probably do significant harm to the applicant based on

information that has been provided. Board members, do you think

that if we -- 1if we hear the case and allow the Advisory

Neighborhood Commission an opportunity to come in with their

report and -- and findings, we could vote on the case at a later

date?

SECRETARY PRUITT: Vote on a later date.

MEMBER RENSHAW: Mr. Vice Chair, I would agree to

hear the case, but I will not vote on the case until the AND-5A

has made its determination after holding a community meeting in

the affected area.

VICE CHAIRPERSON SOCKWELL: Okay.

COMMISSIONER HOOD: I would also like to weigh in

on that. I think I heard you right, Mr. (sic) Renshaw, that you

would wait until the ANC weighs in.

MEMBER RENSHAW: Yes.

COMMISSIONER HOOD: I would agree because of the

issues. I do have some issues, and I would ask Staff to make

sure that I'm sitting on this case. Again, like I said, I don't

have any weighs in or out on it, and I did notice those even

before since I saw it.

But I think there are some issues that need to be

brought out, and I would like to hear from the community first.
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MR. HENRY: Mr. Chairman?

VICE CHAIRPERSON SOCKWELL: Yes?

MR. HENRY: May we be heard?

VICE CHAIRPERSON SOCKWELL: Yeah -- yes, you may.

MR. HENRY: Yes, Bobby Henry, appearing on behalf

of the owners, Mr. Paul and Ms. Elaine Anderson. Mr. Chairman,

we had notified Ms. Bailey this morning, upon learning of the

ANC's request for a continuance of this matter, we consent to

that -- that continuance. We are not here in opposition to that.

So, we want to make that real clear to this Board,

simply because we are not trying to slip into the community under

the cover of night. We want to go in; we want to be welcomed

within the community.

And I think when the Board gets a full opportunity

to hear from the members of the community, they will see the

positive reception that we have, in fact, received.

With regards to the meeting, we knew that they

could not have the meeting, and we want to be present. We've had

contact with Ms. Broadnax regarding her meeting, and we will be

there. And hopefully, we will be able to present a unified front

when we come back before this Board.

It would not be our preference to open the record

today since the ANC is not here, and we do not have the

opportunity to ask questions should, you know, we not be on one

accord with regards to their report.
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Accordingly, we would ask this body to consider the

fact that we are agreeing to the continuance on behalf of the ANC

so that they may weigh in, and that this Board possibly give

consideration to scheduling an earlier date, 1if not within 30

days, maybe within the middle toward the latter part of January,

which would be about 60 days away.

We would certainly in -- in favor of that, Mr.

Chairman.

VICE CHAIRPERSON SOCKWELL: The timing of the

hearing is based upon the availability within our wvery tight

schedule to add cases to the docket. It 1is not currently

apparent that we have any space in the month of January. And

yet, the possibility is that in the month of February, something

could drop out that we don't know about at this point in time,

and cases do.

But the most likely available date is apparently

March, early March, of 2001. And that would be the only date

that we could establish as a date certain, hoping, perhaps, that

should something drop out of the schedule that we could, perhaps,

reschedule you to an earlier date.

But that would be the only thing that I can think

of.

SECRETARY PRUITT: Mr. Chair, we unfortunately

could not reschedule them to an earlier date because then, that

would require us to re-notice everybody.
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VICE CHAIRPERSON SOCKWELL: Uh-huh.

SECRETARY PRUITT: We can continue to a date

certain from here. If we don't continue it from a date certain

from here, then we have to

re-notice -- we have to do another 40 days and re-notice the

whole community again. That's why --

VICE CHAIRPERSON SOCKWELL: But --

SECRETARY PRUITT: -- we usually do it to a date

certain. And it unfortunately makes it, on --

VICE CHAIRPERSON SOCKWELL: Okay, Ms. Pruitt --

SECRETARY PRUITT: -- these days when people --

VICE CHAIRPERSON SOCKWELL: -- let me ask you a
question.

SECRETARY PRUITT: -- fall out, that means we can't

VICE CHAIRPERSON SOCKWELL: Yeah, okay. Let me --

SECRETARY PRUITT: -- have it --

VICE CHAIRPERSON SOCKWELL: Let me ask you a
qguestion. From -- from my impression, this case is not an
extraordinarily long case. I don't see anything in this that

would make it a half-day or a particularly long case, even --

even with ANC input.

And the fact that we do have an Office of Planning

report, there are not a lot of people here. Now, admittedly

after the ANC meeting, there might be more people coming on one
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side or the other.

But is there a date that you think we might squeeze

it in?

SECRETARY PRUITT: I am looking at your calendar
now in January. On the second, aside from the huge deliberation
you have, you have four cases in the afternoon. On the ninth,

you have two cases 1in the morning and three cases in the

afternoon.

VICE CHAIRPERSON SOCKWELL: What are the two

morning cases? Are they -- do they look like they're --

MEMBER RENSHAW: Mr. Vice Chair?

VICE CHAIRPERSON SOCKWELL: -- maybe -- yes?

MEMBER RENSHAW: Mr. Vice Chair, if I may just

interject; most of the ANCs throughout the City are not meeting

in December. An exception, of course, is ANC-3G, which means --

is going to meet in December.

VICE CHAIRPERSON SOCKWELL: Uh-huh.

MEMBER RENSHAW: Do we know the meeting date of 5A?

In other words, you have to -- we should give them time to bring

this matter up at a regularly scheduled meeting of the ANC in

January or in February.

VICE CHAIRPERSON SOCKWELL: That's a good point,

MEMBER RENSHAW: And I don't know what the meeting

date is.
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COMMISSIONER HOOD: Their meeting date is the

fourth Wednesday of each month. And that brings -- that's a good

point.

UNIDENTIFIED SPEAKER: Which makes it Christmas.

COMMISSIONER HOOD: Yeah, that's a good point.

MS. BAILEY: Mrs. Renshaw, if I'm not mistaken,

there's going to be, in this particular SMD area, a new Advisory

Neighborhood Commission I think has been re-elected -- has been

elected, and has not been sworn in. And I think that happens --

UNIDENTIFIED SPEAKER: January first.

MS. BAILEY: -- January, SO --

MEMBER RENSHAW: Early January, they --

MS. BAILEY: Okay.

MEMBER RENSHAW: -- we are all sworn in.

MS. BAILEY: Oh, there would probably be a need to

be sometime after that person has had a chance to be sworn in and

get acclimated to the --

MEMBER RENSHAW: And Mr. Hood said that 5A meets on

the last Wednesday of the month?

COMMISSIONER HOOD: Right, the fourth Wednesday of

the month.

SECRETARY PRUITT: Which happens to --

VICE CHAIRPERSON SOCKWELL: Well --

SECRETARY PRUITT: -- be the 27th of January -- of

December. And then, if you move it to --
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VICE CHAIRPERSON SOCKWELL: They're not -- they're

not going to be meeting in December.

VICE CHAIRPERSON SOCKWELL: Okay, my feeling is --

SECRETARY PRUITT: -- or the 24th of February.

VICE CHAIRPERSON SOCKWELL: My feeling is that if

an ANC meeting is properly noticed, then regardless the impact of

the newly-elected Single Member District Commissioner, the public

would be invited to a meeting.

And that meeting would take place with a quorum of

the Advisory Neighborhood Commissioners, and would include those

affected parties within the community.

So, I don't think that we need to wait for the ANC

Commissioner to be installed, but we certainly do -- have decided

to wait until an ANC meeting is held. If that meeting is not

held wuntil January, then it definitely throws the months of

January out for this hearing.

So, I would suggest that it looks like February,

sometime in February, would be the only available time for this.

And if that is not possible, then we would have to schedule it

for the earliest meeting in March, which would be what date?

SECRETARY PRUITT: March -- March 6th, I think we

could squeeze it on there.

VICE CHAIRPERSON SOCKWELL: Which would be the

first -- the first week of March?

SECRETARY PRUITT: Yes. There are quite a few --
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-- which, in

reality, is probably about four weeks after -- a little more than

four weeks after the ANC meeting, five weeks after the ANC

meeting. Likely, the ANC would take a week to prepare its

report.

So, you would be about a month beyond the ANC's

response window, which isn't so bad when you look

at it in that

context. When you look at it as of today, it's a long time.

COMMISSIONER HOOD: Mr. -- Mr. Chair?

VICE CHAIRPERSON SOCKWELL: Yes?

COMMISSIONER HOOD: I would just add -- I'm going

to ask Ms. Williams (sic) if we could look at a time in February,

Mr. Chair, if that's okay, and try and squeeze them

in, because I

heard Ms. Williams (sic) say "squeeze them in in March."

And it seems that you had two cases

the morning of the hearing date on -- in February.

in the -- in

That may be

more adequate because I listened to what you said. You said

"squeeze them in in March."

SECRETARY PRUITT: I guess the only

they're not meeting until the third -- the fourth --

UNIDENTIFIED SPEAKER: Wednesday.

concern is if

SECRETARY PRUITT: -- Wednesday in February --

COMMISSIONER HOOD: January, January.

SECRETARY PRUITT: Oh, in January,

may be able to put them in --
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COMMISSIONER HOOD: In February.

SECRETARY PRUITT: Well, it's a week earlier, the

COMMISSIONER HOOD: In February?

SECRETARY PRUITT: Yeah, it

VICE CHAIRPERSON SOCKWELL:

s one week earlier.

Well, I think that the

applicant will probably appreciate anything we can do. So, shall

we continue with the approval of -- my fellow Board members, we

can continue this case until a date certain, which would be

February the --

Chair, or you j

ahead, please.

continue Application No.

(202) 234-4433

SECRETARY PRUITT: Twenty-seventh.

VICE CHAIRPERSON SOCKWELL: -- 27th.

COMMISSIONER HOOD: Do you want a motion, Mr.
ust --

VICE CHAIRPERSON SOCKWELL: Yeah, I move -- go
COMMISSIONER HOOD: I make a motion that we

MEMBER RENSHAW: Second.

VICE CHAIRPERSON SOCKWELL:

MEMBER RENSHAW: Aye.

COMMISSIONER HOOD: Aye

VICE CHAIRPERSON SOCKWELL:

(No audible response.)

VICE CHAIRPERSON SOCKWELL:

NEAL R. GROSS
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MS. BAILEY: The Staff will record the vote as

three 'til -- three to =zero, to postpone the hearing until

February 27th; motion made by Mr. Hood, seconded by Mrs. Renshaw;

Mr. Sockwell to vote in favor of it; Mrs. Sheila Cross-Reid and

Rodney Moulden not present, not voting.

MR. HENRY: Mr. Chair?

VICE CHAIRPERSON SOCKWELL: Yes?

MR. HENRY: Would that be on the a.m. docket or the

VICE CHAIRPERSON SOCKWELL: It -- vyes, it would be

MR. HENRY: -- the p.m. docket?

VICE CHAIRPERSON SOCKWELL: -- the a.m. MR.
HENRY : Mr. Chair, would we also be addressing the second issue

that was brought up?

MS. BAILEY: I'm sorry --

VICE CHAIRPERSON SOCKWELL: Yeah.

MS. BAILEY: -- yes. That was my mistake, Mr.
Chairman. There are two cases today where we have received
referral letters, two referral letters. But this was not one of

them, so that was my mistake. And I --

VICE CHAIRPERSON SOCKWELL: Okay.

MS. BAILEY: -- apologize.

VICE CHAIRPERSON SOCKWELL: All right, and your

name again, sir?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

MR. HENRY: Bobby Henry.

VICE CHAIRPERSON SOCKWELL: Bobby Henry?

MR. HENRY: Bobby Henry.

MEMBER RENSHAW: Mr. Vice Chair, I'd like to ask if

Staff would be sure to write Ms. Broadnax and inform the ANC of

this continuance and the date on which the ANC should have a

report back to the BZA?

VICE CHAIRPERSON SOCKWELL: All right, then I guess

that we'll see you on the 27th of February.

MR. HENRY: Mr. Chairman, thank you for your time,

and committee members.

VICE CHAIRPERSON SOCKWELL: Thank you, Mr. Henry

and Andersons.

MS. BAILEY: The next preliminary matter, Mr.

Chairman, has to do with Application No. 16628, David Pomerantz

and Shirley (sic) Floyd. Would you please come forward?

While they're coming forward, the affidavit

opposing on this case, Mr. Chairman, was only received this

morning. And maybe the applicant can explain why the affidavit

was only filed this morning on this case.

MR. ALBAN: Fernando --

MEMBER RENSHAW: Sir --

COMMISSIONER HOOD: Turn your mic on.

MEMBER RENSHAW: -- turn on your microphone,

please.
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MR. ALBAN: Fernando Alban, General Contractor.
I'm sorry for the delay. I mailed in an -- the affidavit on
Friday, express mail. And I Jjust got «caught wup in the

Thanksgiving holidays, and I didn't count my days properly.

I have my receipt here that I mailed it on Friday,

but I understand that -- that copy was never found. So, I

brought a duplicate copy this morning.

SECRETARY PRUITT: Let me see the file.

VICE CHAIRPERSON SOCKWELL: I'm sorry?

SECRETARY PRUITT: Let me see the file, please,

sir.

MR. ALBAN: The copy, I gave it to the lady in the

office.

SECRETARY PRUITT: Okay.

MR. ALBAN: And I think it's the one -- it's the

one you have on-hand right now.

SECRETARY PRUITT: Can we get a copy of this?

MR. ALBAN: It is a notarized -- it is a notarized

copy. It is a duplicate.

MS. BAILEY: Sir, I'm assuming that the property

was posted on time. Was it posted 15 days prior --

MR. ALBAN: Yes, 1t was, ma'am.

MS. BATILEY: -- to today?

MR. ALBAN: On the affidavit, it states -- I

believe I put the date down as the 7th. I don't remember exactly
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what the date was that I put down there. But there was plenty of

time, 15 days.

VICE CHAIRPERSON SOCKWELL: 11/7 is the date on the

affidavit.

MR. ALBAN: Yeah, there's plenty of time for the 15

days. I just didn't take the holidays into account.

VICE CHAIRPERSON SOCKWELL: Well, aside from your

not having gotten it into us in time, it has been posted for a

15-day period, which I assume we can -- I assume we can waive the

rules to accept the affidavit as complete.

SECRETARY PRUITT: Right, all we would need to do

is waive the filing time.

VICE CHAIRPERSON SOCKWELL: The filing -- the

filing time. Is there any objection to that?

COMMISSIONER HOOD: No objection.

MEMBER RENSHAW: No, no objection.

VICE CHAIRPERSON SOCKWELL: All right. Then, I

move we waive the filing time for the affidavit of posting for

Application 16628 to admit that to the record.

COMMISSIONER HOOD: Second.

VICE CHAIRPERSON SOCKWELL: All in favor?

MEMBER RENSHAW: Aye.

COMMISSIONER HOOD: Aye.

VICE CHAIRPERSON SOCKWELL: Opposed?

(No audible response.)
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MS. BAILEY: You may --

VICE CHAIRPERSON SOCKWELL: All right.

MS. BAILEY: I'm going to call another -- please

have a seat, and we'll call you when the case -- when we're

ready.

VICE CHAIRPERSON SOCKWELL: Yeah.

MR. ALBAN: Thank you.

MS. BAILEY: The last preliminary matter, Mr.

Chairman, has to do with Application No. 16631, Alliance

Francaise. Would the persons here associated with that case

please come forward?

Mr. Chairman, there is a request from ANC-1D to

postpone the hearing on this case. And hopefully, I'm speaking

correctly this time. We do have two letters from the Zoning

Administrator concerning this project.

VICE CHAIRPERSON SOCKWELL: Uh-huh.

SECRETARY PRUITT: And, Mr. Chair, this project
actually is -- as Ms. Bailey says, there's two letters. And the
unfortunate thing is that -- that first, it was advertised as a

special exception.

We received a second letter from the ZA indicating

it needed a wvariance. And of course, you know, the tests for

those two are very different and it's a different standard. So,

that causes a little bit more complexity to this whole issue.

VICE CHAIRPERSON SOCKWELL: Uh-huh. Have--
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MR. VAN DER KEMP: Do you want to talk to --

VICE CHAIRPERSON SOCKWELL: Yeah, have you prepared

your case on the basis of special exception or variance

requirements?

MR. VAN DER KEMP: I would like to --

VICE CHAIRPERSON SOCKWELL: Press that -- yeah.

MR. VAN DER KEMP: My understanding is that we have

prepared this on the basis of the variance requirement, as we

learned later on.

VICE CHAIRPERSON SOCKWELL: And your name, sir?

MR. VAN DER KEMP: My name is Frank Van Der Kemp.

I'm the Vice President of Alliance Francaise.

VICE CHAIRPERSON SOCKWELL: Okay. Well, I think

then the question remains -- I think that you're prepared to go

forward, regardless. So, the question, I think, is now limited

to whether or not we should grant a continuance based on the ANC-

1D request. Is that --

SECRETARY PRUITT: Another alternative may be

similar to the first -- well, yeah, to the first case: (1) go

forward with the hearing today; allow the ANC to comment later.

And then, I would also suggest because the relief was very

different, that you may consider that the applicant re-post the

property with the correct variance relief --

VICE CHAIRPERSON SOCKWELL: Uh-huh.

SECRETARY PRUITT: -- noted, and leave the record
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VICE CHAIRPERSON SOCKWELL: Okay. So, the property

was posted for a special exception relief?

MR. VAN DER KEMP: As far as -- this was done on
the 2nd of --

VICE CHAIRPERSON SOCKWELL: What does the affidavit
say?

MR. VAN DER KEMP: -- November.

VICE CHAIRPERSON SOCKWELL: Does Staff have the

folder for 166317

MR. VAN DER KEMP: Here we go. On -- yeah, the

date of the posting was 11/2/2000.

VICE CHAIRPERSON SOCKWELL: Uh-huh.

SECRETARY PRUITT: The question is, sir, what did

the posting say?

MR. VAN DER KEMP: The -- I don't know. There are
pictures of it in the -- in the --
SECRETARY PRUITT: When vyou came down here,

somebody filled out that orange placard for you?

MR. VAN DER KEMP: Yes.

SECRETARY PRUITT: Then, I would suggest

believe, Mr. Chair, that it was probably filled out -- I'm sorry,

when did you pick it up?

UNIDENTIFIED SPEAKER: November.

MR. VAN DER KEMP: November 2nd, I think.
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UNIDENTIFIED SPEAKER: -- it was posted.

SECRETARY PRUITT: Okay.

MR. VAN DER KEMP: It was posted November 2nd, so I

assume that it was --

VICE CHAIRPERSON SOCKWELL: It was posted for a

special exception.

SECRETARY PRUITT: Right. And the reason I

indicate it is that is what our office initially was told that it

was -- should be advertised as.

VICE CHAIRPERSON SOCKWELL: So, that's an exception

to an existing --

SECRETARY PRUITT: Accessory.

VICE CHAIRPERSON SOCKWELL: -- private, single-

family --

COMMISSIONER HOOD: And it should have been posted

as a variance?

SECRETARY PRUITT: Correct. What happened was we -

- you know, this was referred to the ZA, and we received a letter

from the ZA indicating there was a special exception.

The applicant brought in all their information and

followed the procedure just as normal. And then, actually within

the last few days, just before Thanksgiving I believe, is when we

got a revised letter.

Let's see, the first letter came in November -- I'm

sorry; the first letter came in on June 11lth, and that's Exhibit
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No. 5. Then, we received, on November 7th -- actually, this

didn't come directly to -- well, it came to us on November 27th,

which indicated that it was a variance, which was yesterday.

I had been in contact with Mr. Bella, who is the

Zoning -- acting Zoning Administrator, the previous week, but we

didn't have anything in writing. And it was only after, I

believe he spoke with Mr. Johnson, I believe, of --

VICE CHAIRPERSON SOCKWELL: Uh-huh.

SECRETARY PRUITT: -- OP that they discovered that
maybe the right relief was not cited. So, it was not the
applicant's fault or -- I mean, they've certainly done what

they're supposed to --

VICE CHAIRPERSON SOCKWELL: Well --

SECRETARY PRUITT: -- and followed the procedures.

VICE CHAIRPERSON SOCKWELL: -- it is --

SECRETARY PRUITT: It's unfortunate.

VICE CHAIRPERSON SOCKWELL: Because the tests for a

variance are more stringent than those for a special exception,

it would seem that the community, in the absence of an ANC

meeting, would have had -- at least knowledgeable members of the

community would have had less feeling that they could respond

effectively in opposition, should there be opposition, to the

proposal.

It should have been noticed properly. I believe

that we need to re-notice this -- this application as a variance,
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which in itself, should give the Advisory Neighborhood Commission

more time to set a meeting and -- and review the proposal.

So, it would be my feeling that we have to have the

proper notice in this case, and that the property should be re-

noticed.

COMMISSIONER HOOD: Mr. Chair, is that a motion?

VICE CHAIRPERSON SOCKWELL: That is my motion.

COMMISSIONER HOOD: Okay, I'll second that motion.

VICE CHAIRPERSON SOCKWELL: Any discussion on the -

MEMBER RENSHAW: Mr. Vice Chair, I'd just like to

notice, the D.C. Office of Zoning have (sic) to give the

applicant a -- another receipt. The receipt, which is Exhibit A,

speaks to a special exception. And would --

VICE CHAIRPERSON SOCKWELL: Yeah, the -- the ZA can

MEMBER RENSHAW: -- Zoning have to --

VICE CHAIRPERSON SOCKWELL: They can -- they can
amend --

MEMBER RENSHAW: -- to clarify that?

VICE CHAIRPERSON SOCKWELL: Yeah, they need to
amend that so that the record is clear. I agree that you would

take your receipts back to the DCRA Zoning --

SECRETARY PRUITT: The receipt comes to us.

COMMISSIONER HOOD: Oh, the receipt comes to you?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

Oh, I'm sorry; excuse me.

SECRETARY PRUITT: The receipt was based on the

first ZA's letter.

VICE CHAIRPERSON SOCKWELL: Okay, so that was our

receipt? I'm sorry, excuse me.

SECRETARY PRUITT: Yes. And Mr. Chair --

COMMISSIONER HOOD: Does the ZA have --

VICE CHAIRPERSON SOCKWELL: From the -- from the --

from your filing for BZA action, it needs to be corrected to

reflect that it is a variance request --

MR. VAN DER KEMP: All right.

VICE CHAIRPERSON SOCKWELL: -- and not a special

exception request.

COMMISSIONER HOOD: Does the Zoning Administrator

now have it correct for what relief they're supposed to --

SECRETARY PRUITT: We certainly hope so. That's

one of the questions we asked.

COMMISSIONER HOOD: We would have to have them come

back, and then we go back to a special exception because --

SECRETARY PRUITT: Exactly. That -- Mr. Chairman,

I guess one of the questions I do have is, your -- you -- you are

-- you are voting on a continuance; is that correct?

MEMBER RENSHAW: No.

VICE CHAIRPERSON SOCKWELL: We're voting on a re-

notice.
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MEMBER RENSHAW: A re-notice.

SECRETARY PRUITT: Re-notice. Does that include a

continuance or just to re-notice? Are you just doing -- are you

separating them out?

VICE CHAIRPERSON SOCKWELL: Well, I think that --

that we should have a continuance and a re-notice.

SECRETARY PRUITT: Okay, and that's all I needed to

be clear.

VICE CHAIRPERSON SOCKWELL: Uh-huh.

SECRETARY PRUITT: That's all I wanted so that I

could get it clear.

VICE CHAIRPERSON SOCKWELL: So, assume that to be a

continuance and a re-notice.

SECRETARY PRUITT: Okay.

COMMISSIONER HOOD: We still have to take the vote,

Mr. Chair.

VICE CHAIRPERSON SOCKWELL: Yes, right, so -- yes?

MR. VAN DER KEMP: Mr. Chairman, if I may, the ANC,

the local ANC, will have a hearing on December 19th. They did

not have any in November, and that's why we did not participate

then.

But we plan to present our project formally then,

although we did present our project to them at the premises. And

they wvisited and they saw the plans and everything at the

beginning of November.
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VICE CHAIRPERSON SOCKWELL: At the beginning of

when?

MR. VAN DER KEMP: Of November.

VICE CHAIRPERSON SOCKWELL: But it was not an

official Advisory Neighborhood Commission meeting?

MR. VAN DER KEMP: No, 1t was not an official.

However, officials of the Advisory Neighborhood Commission were

present then. They came to see the --

VICE CHAIRPERSON SOCKWELL: I see, all right.

MR. VAN DER KEMP: -- project, and we gave them a

set up plans. And they apologized for the meeting not to have

been held in November.

VICE CHAIRPERSON SOCKWELL: Uh-huh.

MR. VAN DER KEMP: But the next one is December

19th.

VICE CHAIRPERSON SOCKWELL: Uh-huh. Well, the

other thing that is necessary is that the

-- for the Advisory Neighborhood Commission to properly respond,

they need to respond to the relief requested, as opposed to an

improper notice of the relief requested.

So, the question is, what would be the date certain

that we can continue you to? And as you are aware, the schedule

is very tight. And this may push you to the March 6th date --

MR. VAN DER KEMP: Okay.

VICE CHAIRPERSON SOCKWELL : -- which is
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unfortunately the only date that I know we didn't squeeze

anything into. (Laughter.) Staff?

SECRETARY PRUITT: That is -- that is -- that date

is available. You only have one case, so far, scheduled for that

date, and that's the Cyber Hotel.

VICE CHAIRPERSON SOCKWELL: Okay. If -- if you --

we can't --

SECRETARY PRUITT: Because I know --

VICE CHAIRPERSON SOCKWELL: -- we can't offer you

an earlier date. March 6th would have to be it.

MR. VAN DER KEMP: So be it. Morning or afternoon,

if I may ask?

VICE CHAIRPERSON SOCKWELL: Ms. Pruitt?

SECRETARY PRUITT: It would be in the morning. No,

I'm sorry, 1t would be in the afternoon because in the morning,

we have a meeting.

MR. VAN DER KEMP: So --

SECRETARY PRUITT: So, it would be the second case

in the afternoon at 1:00, March 6th.

MR. ZEYDLER: Excuse me, 1s there anything that we

should do?

SECRETARY PRUITT: I would suggest that you re-post

the property, just as you did this time but with -- and we can

give you the correct language for a variance.

MR. VAN DER KEMP: So, we need to come back with
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the --

SECRETARY PRUITT: And just put the orange signs

back up.

VICE CHAIRPERSON SOCKWELL: And -- and another

affidavit of posting.

SECRETARY PRUITT: Right.

MR. VAN DER KEMP: We need to come back to your

office with our paperwork stuff and everything?

SECRETARY PRUITT: No, all you need to do 1is come

back. We will help you fill out the orange sign --

MR. VAN DER KEMP: All right.

VICE CHAIRPERSON SOCKWELL: And you can bring your

receipt back --

SECRETARY PRUITT: Bring your receipt, and we will

correct that because it --

MR. VAN DER KEMP: All right.

SECRETARY PRUITT: -- it gets -- it's in the

receipt book, so we would correct both your original and our

copy .

MR. ZEYDLER: And then, the affidavit --

SECRETARY PRUITT: And then, yes, you will need -- on the

6th appearance, what, five days prior to that, you need to get

the affidavit of posting into our office.

But you need to post the property at least 15 days

before the 6th.
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MR. ZEYDLER: Before the 6th.

MR. VAN DER KEMP: Okay.

SECRETARY PRUITT: But you could post it earlier.

I mean, it just -- it only helps; it doesn't hurt.

MR. VAN DER KEMP: Do we need also to send you

photographs of the sign?

SECRETARY PRUITT: Just an affidavit of posting.

MR. VAN DER KEMP: All right.

SECRETARY PRUITT: And then, our office will do the

rest.

VICE CHAIRPERSON SOCKWELL: Okay.

MS. SANSONE: Mr. Chairman, I might add, I was

noticing in regards to this question about the receipt, the

regulations provide a lesser fee for a variance. It's only $800,

as opposed to the $1,200 that was paid for the special exception.

So, one of the things that should be done is a

processing of a refund --

VICE CHAIRPERSON SOCKWELL: All right.

MS. SANSONE: -- of $400.

VICE CHAIRPERSON SOCKWELL: And I believe that that

is possible since it was an improperly --

MS. SANSONE: Yes, the regulations authorize a

refund where an application is incorrectly filed at the direction

of the Zoning Administrator.

VICE CHAIRPERSON SOCKWELL: So, there is some light
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at that tunnel.

(Laughter.)

MS. SANSONE: It may take you a while to get it

back, but we will work very diligently to do so.

VICE CHAIRPERSON SOCKWELL: And you'll probably

have your decision before you have your money back, but --

SECRETARY PRUITT: Motion on the floor, sir?

VICE CHAIRPERSON SOCKWELL: Yes, I move -- the

motion was to continue --

SECRETARY PRUITT: Continue to March?

VICE CHAIRPERSON SOCKWELL: -- the case until March

the 6th, the date certain, afternoon session, and that the

property will be re-posted for the appropriate 15-day time. And

a new affidavit of posting will be submitted.

COMMISSIONER HOOD: I'll second -- second the

motion.

VICE CHAIRPERSON SOCKWELL: All in favor?

MEMBER RENSHAW: Aye.

VICE CHAIRPERSON SOCKWELL: Aye. Opposed?

(No audible response.)

MR. ZEYDLER: One more question.

VICE CHAIRPERSON SOCKWELL: Yes?

MR. ZEYDLER: The ANC, if they would -- who would

advise him that there is this change in the --

VICE CHAIRPERSON SOCKWELL: The Office of Zoning --
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MR. ZEYDLER: Well, the meeting, though, December

19th --

VICE CHAIRPERSON SOCKWELL: Yes.

MR. ZEYDLER: -- will they know that they're --

VICE CHAIRPERSON SOCKWELL: Well, vyou will make

arrangements with the Advisory Neighborhood Commission to present

your project at their next meeting.

UNIDENTIFIED SPEAKER: That's correct.

VICE CHAIRPERSON SOCKWELL: And you need to do that

quickly because they need to get it on the agenda.

UNIDENTIFIED SPEAKER: Yes.

VICE CHAIRPERSON SOCKWELL: And we will notify, the

Office of Zoning will notify, the Advisory Neighborhood

Commission of the change in schedule for the hearing.

MR. VAN DER KEMP: Okay, very good.

MR. ZEYDLER: But also changing in the variance --

VICE CHAIRPERSON SOCKWELL: And --

MR. ZEYDLER: -- variance versus the --

VICE CHAIRPERSON SOCKWELL: Well, it will -- it

will state in the letter the relief requested, I believe. And as

well, your posting is going to show --

MR. ZEYDLER: But shouldn't they know before the

meeting on December that they have to address this differently

VICE CHAIRPERSON SOCKWELL: Well, you're going to

arrange to see them, are you not?
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MR. VAN DER KEMP: Yes, we are.

VICE CHAIRPERSON SOCKWELL: You're going to tell

them, aren't you?

MR. VAN DER KEMP: Okay.

VICE CHAIRPERSON SOCKWELL: Okay.

MR. ZEYDLER: Yeah, okay.

SECRETARY PRUITT: Sir -- sir, if you would call us

afterwards, we can give you the information about the wvariance

and the actual copy of the letter that came to us from Mr. Bella

so that you can take it with you --

MR. ZEYDLER: All right.

SECRETARY PRUITT: -- and you'll know exactly what

relief is being requested.

MR. ZEYDLER: Okay.

VICE CHAIRPERSON SOCKWELL: All right, well --

MR. VAN DER KEMP: Thank you very much.

VICE CHAIRPERSON SOCKWELL: Thank you very much and

we apologize for --

MR. VAN DER KEMP: I thank you for your time, and I

thank you very much.

(Pause.)

MS. BAILEY: Mr. Chairman, are you ready for the

case of the morning?

VICE CHAIRPERSON SOCKWELL: Yes, I think so.

MS. BAILEY: Applicant -- Application No. 16628 of
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David Pomerantz and Shirley -- Sheryl Floyd, pursuant to 11 DCMR

3102.3, for a wvariance under Section 43.2 from the allowable

percentage of non-occupancy limitation for the proposed

construction of an accessory garage in an R-2 district, premises

3419 Porter Street, N.W.

The property is located in Square 2064 on Lot 83.

Please stand to take the oath. Please stand to take the oath and

raise your right hand.

WHEREUPON,

SHERYL FLOYD

DAVID POMERANTZ

FERNANDO ALBAN

WERE CALLED AS WITNESSES BY THE BOARD AND, HAVING BEEN DULY

SWORN, WERE EXAMINED AND TESTIFIED AS FOLLOWS:

MS. BAILEY: Members of the Board, we do not have

an Office of Planning report, nor do we have an ANC report on

this project. This is ANC-3C. The applicant is proposing -- the

applicant's request concerns the construction of a garage, a

parking garage.

And we do have a letter of referral from the Zoning

Administrator. The case is now ready to go forward.

VICE CHAIRPERSON SOCKWELL: All right. Have the

applicants been sworn in?

MS. BAILEY: Yes, they have, sir.

VICE CHAIRPERSON SOCKWELL: Okay. All right, you
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may proceed with your case.

MR. POMERANTZ: My name is David Pomerantz, and

this is my wife, Sheryl Floyd. And you've heard from our general

contractor, Mr. Alban, and we thank you for hearing our petition

today to -- for a variance of Section 403.2, the allowable 1lot

occupancy percentage.

We are asking for that variance in order to replace

our garage. Our situation presents some peculiar and exceptional

practical difficulties. Let me briefly explain.

Our existing garage is in a pretty bad state of

disrepair. The walls are even listing to one side. In 1998, we

began trying to fix the garage. In talking with a number of

contractors, we learned that the best solution for us 1s to tear

down the existing garage, including the foundation, and -- and

replace it.

At that point, I came to the -- to the Building and

Land Regulations to -- informally, with plat in hand, trying to

see if this was something that we could do.

That's when I learned that the existing garage,

along with the house, already occupies more of the land than the

allowable percentage. But because it was built long enough ago,

we are grandfathered.

It was explained to us that in order to keep that

grandfather status, we would have to find a way to replace the

garage, while maintaining some portion of it, say the roof.
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We, then, went to a number of contractors, asking

if that was something they could do. And they all -- the three

we got bids from all emphatically said they would not proceed

under those circumstances. It wasn't safe, and they would not

assume the risk.

And -- and that's why it's -- those are the

practical difficulties we have in -- 1in replacing the garage

without a wvariance.

I'd like to make two, small, additional points. We

have posted the notice of this public hearing, and spoken to many

of our neighbors about our plans, and we know of no opposition.

In addition, the relief that we're seeking would

not cause any substantial change in -- or -- or detriment to the

public good. We're not seeking any major changes in the

appearance of the garage, or really a major change in the amount

of lot occupancy.

You can see from our plans, the only thing we're

doing is, 1in that regard, is adding a foot more space to the

opening to make parking a little bit easier.

In all other respects, we're merely trying to

replace the look and feel of the existing garage, and we can't do

that without a wvariance. So, we thank vyou for your kind

attention. And if you have any questions, we'd be glad to help

answer them.

VICE CHAIRPERSON SOCKWELL: Board members, or shall
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I start? Mr. Alban?

MR. ALBAN: Yes?

VICE CHAIRPERSON SOCKWELL: What is the structure

of the roof of the garage?

MR. ALBAN: It's a frame structure, two-by-sixes, I

believe.

VICE CHAIRPERSON SOCKWELL: So, 1is the roof a

multiple of trusses, or is it -- it's a --

MR. ALBAN: They're not trusses; they're A-framed

collar beams.

VICE CHAIRPERSON SOCKWELL: Okay. And you felt

that it would not be possible, or not be practical?

MR. ALBAN: Not be possible because there was

enough water damage that some of the members were weakened. I

have a picture if you'd like to see it.

VICE CHAIRPERSON SOCKWELL: I would like for you to

submit any additional photographs through Staff that we can look

at. That way, please.

MR. ALBAN: You can see on the upper gable how the

water has seeped through the siding on the side. And it's -- you

know, quite a few of the members were deteriorated that way.

VICE CHAIRPERSON SOCKWELL: I will say one thing;

that either -- either Mr. Pomerantz or Ms. Floyd are not

respectful of their Toyota or --

(Laughter) -- or they're very brave individuals because of the
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level of collapse that appears to be on its way with your -- with

your ancient structure here.

And I can see that with the roof structure in very

bad repair, water damage, etcetera, that it would be highly

unlikely that a contractor could successfully, or guarantee

success, 1in maintaining the roof and putting another structure

underneath it, because it 1looks 1like it's pretty well tied

together for dear life, as opposed to the normal situation.

Basically, what I see 1s that the Zoning

Administrator has the authority to grant up to two percent area

variations. Your request apparently is for seven percent more

lot occupancy than would be allowed under the ordinance, which

means that the wvariance that you're asking for is five percent

more than what could have been handled internally by the Zoning

Administrator under one area of your relief.

The other is that for non-conforming uses and what-

not, they cannot be enlarged. And if they come down, then you

have to go back to the conforming requirements, which I assume

would -- it means your garage would have to get smaller.

MR. POMERANTZ: Right.

VICE CHAIRPERSON SOCKWELL: And what you're asking

for is a garage that is somewhat larger than the existing

structure; is that correct?

My wunderstanding, having read the material, the

garage you're asking for is an additional, what, 100 square feet?
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Or, actually, it's less than 100 square feet more. Mr. Alban,

maybe you can answer that.

MR. ALBAN: The increase is one foot in width, and

the length of the garage is 19 feet. So, we're asking for an

additional 19 square feet to what is currently there.

VICE CHAIRPERSON SOCKWELL: And you think that's

pretty reasonable?

MR. ALBAN: Since they can't open the car door when

they're in the garage, I think so.

VICE CHAIRPERSON SOCKWELL: I would tend to agree

with you. I think that there is -- I think the extreme

circumstance with regard to your property is that the garage,

itself, is not reusable, not restorable.

And under the strict requirements of the ordinance,

you would not be able to guarantee that it would -- that the roof

could not be maintained without collapsing if you tried to raise

it, which would make it an impractical expense to try to support

the roof, to have it collapse, and then have to go through the

whole process of starting from scratch again.

It would be my feeling that you would meet the

requirements for a variance, and that there 1s obviously no

adverse impact. There are no neighbors in opposition. Do you

have an ANC report? No, there is no ANC report.

And we did get letters of support from your

neighbor at 3410 and at 3418 Porter. I guess 3410 Quebec Street,
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yeah, and your neighbor on Porter Street, right.

I don't see any reason why we cannot approve this.

MEMBER RENSHAW: Mr. Vice Chair?

VICE CHAIRPERSON SOCKWELL: Fellow Board members?

MEMBER RENSHAW: Mr. Vice Chair, I would just like

to make the point that I commend the applicants for tending to

their garage. There are too many homes in the upper Northwest

where garages are falling apart.

If you are an alley walker because of a dog, you

notice the number of homes that have dilapidated garages looking

in just about the condition as the applicant. And I commend them

for paying attention to their garage space, and also reclaiming

an area where their car can be parked off the street.

So, that's -- that is a value to the neighborhood.

VICE CHAIRPERSON SOCKWELL: Thank you, Ms. Renshaw.

It also appears that the garage structure being proposed is

essentially compatible in materials and in design to the

previously existing structure so that it will not present a

marked change to what was there before, aside from quality,

convenience, utility --

(Laughter.)

VICE CHAIRPERSON SOCKWELL: -- and longevity.

COMMISSIONER HOOD: So, with that, Mr. Chair, if

it's in order, I make a motion that we approve Application No.

16628 for all the reasons that are already in the record stated
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(No audible response.)

VICE CHAIRPERSON SOCKWELL: All in favor?

MEMBER RENSHAW: Aye.

VICE CHAIRPERSON SOCKWELL: Aye. Opposed?

(No audible response.)
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VICE CHAIRPERSON SOCKWELL: Your -- vyou have

received a bench decision from this Board, and your Order will be

available in about ten days. Staff, any --

MS. BAILEY: Just to call the vote, Mr. Chairman.

VICE CHAIRPERSON SOCKWELL: Yes, record the vote.

MR. BRANDLER: Motion is made by Mr. Hood to
approve, seconded by Mrs. Renshaw. Mr. Sockwell is in favor;
Mrs. Sheila Cross-Reid and Mr. Moulden are not present, summary
order, bench decision.

VICE CHAIRPERSON SOCKWELL: Thank you.

MR. POMERANTZ: Thank you very much.

MS. FLOYD: Thank you.

VICE CHAIRPERSON SOCKWELL: Enjoy it. That

concludes the morning session. We will now --

(Whereupon, the proceedings went off the record at

11:11 a.m., and resumed at 1:13 p.m.)
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A-F-T-E-R-N-O-O-N S-E-S-S-I-0O-N

(1:13 p.m.)

VICE CHAIRPERSON SOCKWELL: Good afternoon. The

hearing will please come to order. Good afternoon, ladies and

gentlemen. This is the November 28th, year 2000, public hearing

of the Board of Zoning Adjustment of the District of Columbia.

My name 1is Robert N. Sockwell, Vice Chairperson

acting for the Chairperson, Shiela Cross-Reid, who is not here

today. Joining me today is Ann Renshaw to my left, and from the

Zoning Commission, Anthony Hood to my right.

Copies of today's hearing agenda are available to

you. They are located to my left near the door. All persons

planning to testify either in favor of, or in opposition, are to

fill out two witness cards.

These cards are located on each end of the table in

front of us. Upon coming forward to speak to the Board, please

give both cards to the reporter, who is sitting to my right.

The order of procedure for special exceptions and

variances 1is (1) statement and witnesses of the applicant; (2)

government reports including Office of Planning, Department of

Public Works, etcetera; (3) report of the Advisory Neighborhood

Commission; (4) parties or persons in support; (5) parties or

persons in opposition; and (6) closing remarks by the applicant.

Cross examination of witnesses is permitted by the

applicant or parties. The ANC within which the property is
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located is automatically a party in the case.

The record will be closed at the conclusion of each

case, except for any materials specifically requested by the

Board. And the staff will specify at the end of the hearing what

is expected.

The decision of the Board in these contested cases

must be based exclusively on the public record. To avoid any

appearance to the contrary, the Board requests that persons not

engage the members of the Board in conversation.

Please turn off all beepers and cell phones, or set

them to vibrate at this time, so as not to disrupt these

proceedings. The Board will make every effort to conclude the

public hearing as near as possible to 6:00 p.m. If the afternoon

cases are not completed at 6:00 p.m., the Board will assess

whether it can complete the pending case, or cases, remaining on

the agenda.

At this time, the Board will <consider any

preliminary matters. Preliminary matters are those which relate

to whether a case will, or should, be heard today as such

requests for postponement, continuance, or withdrawal, or whether

proper and adequate notice of a hearing has been given.

If you are not prepared to go forward with a case

today, or if you believe that the Board should not proceed, now

is the time to raise such a matter. Does the Staff have any

preliminary matters?
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MS. BAILEY: Mr. Chairman, yes, we do. The first

is dealing with Application No. 16633, Eva Brandler. Is that

person or the applicants here for that case, Eva Brandler,

Application No. 16633. Would you please come forward?

Mr. Chairman, there were two notices on this

project from the -- from the Zoning Administrator's Office.

They're Exhibits No. 5 and No. 19. It was initially advertised

for one thing, and we ended up with another type -- with another

type of relief, a lesser type of relief. That issue needs to be

resolved prior to the case being heard today.

VICE CHAIRPERSON SOCKWELL: All right, I have No. 5

and No. 19.

SECRETARY PRUITT: Mr. Chair, they're both for
variances.

VICE CHAIRPERSON SOCKWELL: Right.

SECRETARY PRUITT: It's Jjust the subsections
changed.

VICE CHAIRPERSON SOCKWELL: Uh-huh.

SECRETARY PRUITT: So, essentially, the case was
advertised for a variance. The standard was the same; it's just
a different subsection. I believe Staff believes you can amend

the application and still go forward with this hearing today.

VICE CHAIRPERSON SOCKWELL: Well, I have my own

interpretation of what was and was not correct in the way the

case was brought forward. So, I want to compare with Staff's
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analysis. So, Ms. Pruitt, if you want to elaborate on your --

SECRETARY PRUITT: We actually did not actually

analyze -- analyze, excuse me -- this. We did receive a call

from the Zoning Administrator indicating the first letter stated

June 28, 2000. The second letter is dated November 7th.

As you know, there has been some changes in the

ZA's Office over this time. And when we asked for an explanation

as to why -- what -- what warranted the change, I was not able to

get that.

It's very uncomfortable for Staff to make an

interpretation, since that is the ZA's position, and we do

usually go with that. Unfortunately, it has caused problems

before, and particularly this applicant and one earlier.

VICE CHAIRPERSON SOCKWELL: Uh-huh. I am looking

for a copy of --

UNIDENTIFIED SPEAKER: Nineteen.

VICE CHAIRPERSON SOCKWELL: -- 19. Never mind;

I've got it.

SECRETARY PRUITT: One deals with a nonconforming -

- the first one was 1in reference to non -- enlargements and

additions to nonconforming structures. And then, the one that

was cited on November 7th --

VICE CHAIRPERSON SOCKWELL: Right, November 7th

agrees with my analysis.

SECRETARY PRUITT: Okay, so that's --
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VICE CHAIRPERSON SOCKWELL: Yes. The Zoning

Administrator's initial statement was that the relief would be

from 2001.3(B) and (C), which deals with enlarging or adding to

existing nonconforming structures, which was not the case.

This was an internal modification, which would have

been a change of use within the nonconforming structure, which

complies -- which is lawful under 2000.4, but is, in this case,

relief requested from 2002.3 as per the November 7th restatement

of the zoning variance request needed or relief needed.

Okay, so, because both were wvariances, the
likelihood of inadequate notice is not there. So, I would say
that we could go forward with this -- with the Zoning

Administrator's restatement 1if the applicant 1s aware of the

change and what that means.

MEMBER RENSHAW: Mr. Vice Chair, may I ask the

Chair if number two on Exhibit 5, dated June 28, 2000, is still

part of this application, the variance from Section 2101.1, the

required number of parking spaces in the R1-B zone?

VICE CHAIRPERSON SOCKWELL: Actually, Ms. Renshaw,

I did look at that as well. And under Section 2101.1, this

property, as a residential property used for an apartment, would

not fall under the defined parking requirements for such uses

because those uses are not allowed in the R1(B) zone.

They fall -- it would fall under the last and most

loose definition, which is "other wuses," which requires one
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parking space per 600 gross square feet of floor area or cellar

area.

MEMBER RENSHAW: Why --

VICE CHAIRPERSON SOCKWELL: And I believe that that

would still be binding under Section 2101.1.

MEMBER RENSHAW: I'm just wondering why the Zoning

Administrator did not reference that in his November 7th, 2000

memorandum to the BZA.

VICE CHAIRPERSON SOCKWELL: Probably because he --

if you look at the specific wording of number two in the June

28th letter, it states, "Variance from Section 2101.1, the

required number of parking spaces in the R1(B) =zone."

And that 1is pretty loose, but it's -- it's

generally correct because it falls under a general statement of

parking requirements for those properties and uses and districts

not so defined specifically in the section. So, I would say that

it's correct.

MEMBER RENSHAW: All right, so we are taking into

consideration number two --

VICE CHAIRPERSON SOCKWELL: Yes.

MEMBER RENSHAW: -- of the June 28th, 2000 --

VICE CHAIRPERSON SOCKWELL: Uh-huh.

MEMBER  RENSHAW: -- Zoning Administrator's

memorandum to the Board?

VICE CHAIRPERSON SOCKWELL: Yes.
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MEMBER RENSHAW: Thank you.

SECRETARY PRUITT: Excuse me, Mr. Chair, I'm

confused. You are or are not?

VICE CHAIRPERSON SOCKWELL: We are; we would. The

two -- the two relief requests are wvalid. The November 7th

letter corrects number one from June 28th.

Number two from June 28th, which I had to look at

pretty hard, is actually correct in that it falls under a catch-

all category at the end of the specified parking requirements of

the table in 2101.

SECRETARY PRUITT: Okay, I just wanted it to be

clear for the record.

VICE CHAIRPERSON SOCKWELL: Yes.

SECRETARY PRUITT: Thank you.

VICE CHAIRPERSON SOCKWELL: Okay, any other

questions on this one, Board members? Do we feel that we can go

forward with this?

MEMBER RENSHAW: Uh-huh.

COMMISSIONER HOOD: Do we need a motion or --

VICE CHAIRPERSON SOCKWELL: Yes.

COMMISSIONER HOOD: I make a motion that we just --

we proceed with Case No. 16633.

VICE CHAIRPERSON SOCKWELL: I second the motion.

All in favor?

MEMBER RENSHAW: Aye.
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VICE CHAIRPERSON SOCKWELL: Aye.

MS. BAILEY: Staff will record the vote as three to

zero to proceed with hearing this case, motion made by Mr. Hood;

seconded by Mr. Sockwell; Mrs. Renshaw in agreement.

The last preliminary -- thank you; you may be --

VICE CHAIRPERSON SOCKWELL: Yes, you gentlemen can

MS. BAILEY: -- seated.

VICE CHAIRPERSON SOCKWELL: -- step back to the

audience. Thank you.

MS. BAILEY: The last preliminary matter, Board

members, has to do with the last case of the afternoon, 16 --

Application No. 16635 for Chaplin Park -- for Chaplin Park. The

applicant in this case 1is requesting that the hearing be

postponed.

We do have a letter from the ANC, which -- we do

have a letter from the ANC.

SECRETARY PRUITT: The letter from the ANC is in

your supplemental package that you got this morning. It's also

in agreement with the request for postponement.

VICE CHAIRPERSON SOCKWELL: Yes, there's a letter

dated --

MEMBER RENSHAW: October 28th.

VICE CHAIRPERSON SOCKWELL: -- 27th of October --
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MEMBER RENSHAW: The 27th of, I'm sorry.

VICE CHAIRPERSON SOCKWELL: -- 27 October. Would

you like to read it, Ms. Renshaw?

MEMBER RENSHAW: Sure.

VICE CHAIRPERSON SOCKWELL: Thank you.

MS. BAILEY: I was a little confused with the ANC

letter, Mr. Chairman, because the project is advertised for ANC-

7A. However, this letter is coming from ANC-7D. So, maybe the

applicant, in addressing the reasons for postponement, can also

clarify the correct ANC, if he knows.

MEMBER RENSHAW: Well, let's read into the record

the ANC-7D communication from Michael Cresee, 7001 Secretary, and

it states, "Please accept this letter as my notification to your

office that Advisory Neighborhood Commission-7D has no problem

with a request for a continuance of BZA Application 16635,

Jackson & Campbell, P.C., for client number 140024.1, from

November 28th, 2000, to December 5, 2000.

Chairman Delano Foster - 7D is in support of this

decision, and provides a phone number if we need to clarify or

verify this aspect of the case.

SECRETARY PRUITT: Mr. Chair, just so -- to add

some information to this to help you, Staff called ANC-1 --

excuse me, 7A, and left a voice message --

VICE CHAIRPERSON SOCKWELL: Uh-huh.

SECRETARY PRUITT: -- requesting them -- informing
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them of the request for a continuance and asking them to comment.

We have not heard back from them. I have left two messages

there.

I also called Mr. Cresee, who I spoke to verbally,

and then asked him to send us a written confirmation.

COMMISSIONER HOOD: Ms. -- Ms. Pruitt, if I can

just ask, is this -- this is in 7A?

SECRETARY PRUITT: No, it's actually in 7D.

COMMISSIONER HOOD: It's in 7B?

SECRETARY PRUITT: Yes, when you look in the file.

VICE CHAIRPERSON SOCKWELL: You said 7B, as in --

SECRETARY PRUITT: "D" as in dog.

VICE CHAIRPERSON SOCKWELL: "D".

MEMBER RENSHAW: "D" as in dog.

VICE CHAIRPERSON SOCKWELL: Okay.

COMMISSIONER HOOD: So, apparently, it abuts 7A?

SECRETARY PRUITT: Yes.

COMMISSIONER HOOD: Okay, that's the reason, okay.

SECRETARY PRUITT: Uh-huh.

COMMISSIONER HOOD: So, 7D was in favor of --

SECRETARY PRUITT: Yes, that's who the letter -- 7D

is the -- what you got a letter from them.

VICE CHAIRPERSON SOCKWELL: So, we notified 7A and

7D?

SECRETARY PRUITT: Yes, as a courtesy, we -- 1if
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it's adjacent and very close to a site, we will notify the

adjacent ANC.

VICE CHAIRPERSON SOCKWELL: And vyou said you

contacted -- you tried to contact --

SECRETARY PRUITT: I called twice, yes.

VICE CHAIRPERSON SOCKWELL: -- 7 -- 7D?

SECRETARY PRUITT: 7A.

VICE CHAIRPERSON SOCKWELL: 7A?

SECRETARY PRUITT: And 1left voice messages with

them.

COMMISSIONER HOOD: And the gentleman in front of

us, I believe, is Mr. Cresee?

SECRETARY PRUITT: No, he's actually Mr. Campbell,

the applicant.

MR. COOPER: No, Cooper.

SECRETARY PRUITT: Cooper, excuse me.

COMMISSIONER HOOD: It's Cooper; I'm sorry.

SECRETARY PRUITT: -- of Campbell & Jackson --

Jackson Campbell.

MR. COOPER: Jackson & Campbell.

SECRETARY PRUITT: There are too many of them

today.

VICE CHAIRPERSON SOCKWELL: I'm sure neither Mr.

Jackson nor Mr. Campbell will know that we have put their names

backwards.
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All right, this -- this case has some significant

issues with regard to the placement of antennas on buildings,

which is a particularly hot item within the District of Columbia.

I would think that if there was an opportunity to

resolve certain issues with the community which might gain

support from the Advisory Neighborhood Commission, that the

applicant would want to make sure of that.

And certainly, this Board would be willing to see

the ANC involved and -- and fully informed of the proposed

application.

Is there any reason for us to believe that there is

a lack of timeliness in this ANC issue in terms of have we

allowed enough time for the ANC to have reviewed this? This is

strictly a --

SECRETARY PRUITT: Yes, this was referred out in
our normal -- at least 40 days in advance.

VICE CHAIRPERSON SOCKWELL: Uh-huh.

SECRETARY PRUITT: I believe Mr. Cooper had been in
contact, based on his letter, with the ANC. So, they were aware
of it. We were just writing -- waiting for written confirmation.

VICE CHAIRPERSON SOCKWELL: Uh-huh.

MR. COOPER: If I may, Ms. Pruitt is absolutely --

Robert Cooper from Jackson & Campbell

on behalf of the applicant, which is actually  Nextel

Communications and Fort Chaplin Park L.P., which is the owners of
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the apartment building on East Capitol Street.

We've been in touch with the ANC for a couple of

months now. Prior to the elections, we attempted to set up an

appointment with them to present our case and get their full

support, or at least get comment from them if they were not in

support, to see if there were some compromises that we could make

for the applications -- the antennas to be palatable.

We had tentatively set up an appointment with them

for the second week in November, and they also agreed to this

continuance. That would give them time to have met and -- and

gotten a letter down, a timely letter down, to the Board of

Zoning Adjustment. Unfortunately, despite my numerous

telephone calls and letters to Mr. Cresee, I did not receive any

return phone calls, nor did we ever receive this letter from him

until apparently last night. I believe someone said October

27th. It was actually November 27th.

This letter just came in from Mr. Cresee consenting

to the continuance. We've been attempting to, and I know the

staff here had been attempting to, reach Mr. Cresee for quite

some time.

So, we have not yet been able to present our case

to the ANC. In my verbal communication with him and the review

of the application, he said he didn't have any problems with it.

But of course, I'd rather that be in writing, and I'd also

rather actually make a full presentation.
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The thought was we could move it to the 5th. That

would give us enough time for them for them to meet with us and

get their letter down here. The 5th is also -- an opening on the

5th because of the Toller case, which I am presenting, has been

postponed from that, the date of the 5th.

So, an opening -- Ms. Kress agreed there was an

opening available. We have not yet been able to meet with ANC.

So, it's been posted; everyone has been notified that the hearing

is set for the 5th, but we have not yet been able to meet with

the ANC.

VICE CHAIRPERSON SOCKWELL: But the ANC meeting,

you said, you had scheduled for -- originally for the second week

of this month?

MR. COOPER: Of November.

VICE CHAIRPERSON SOCKWELL: Yeah.

MR. COOPER: But we never heard back from Mr.

Cresee with the date, time, and place. 2And I don't even know if

they actually had the meeting, which would have been the Tuesday

after Election Day, 1f I'm not mistaken, was their ANC meeting

day.

Despite my numerous phone calls to him, the

messages on his voice mail, I never got a return phone call. We

were prepared to meet with them, but we didn't know where to go,

or what time, and if, in fact, they actually met.

VICE CHAIRPERSON SOCKWELL: Uh-huh.
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MR. COOPER: So, this 1s actually the first

communication that we've gotten back from them, other than my

initial telephone calls with Mr. Cresee.

VICE CHAIRPERSON SOCKWELL: So, you -- when was the

last time you spoke with Mr. Cresee?

MR. COOPER: Over a month ago.

VICE CHAIRPERSON SOCKWELL: Now --

MR. COOPER: Well, approximately a month ago; it

was approximately a month ago.

VICE CHAIRPERSON SOCKWELL: Okay. Now, if you --

if you knew that the Advisory Neighborhood Commission was to meet

on, let's say, the 14th of November, it seems to me that if you

thought you were going to be on the agenda, or felt you needed to

be, that you would have Dbeen in contact with the Advisory

Neighborhood Commission on a regular basis to make that that

happened.

MR. COOPER: I was --

VICE CHAIRPERSON SOCKWELL: And --

MR. COOPER: -- Mr. Sockwell. I attempted -- I

made numerous phone calls to him --

VICE CHAIRPERSON SOCKWELL: And you're saying --

MR. COOPER: -- and left messages.

VICE CHAIRPERSON SOCKWELL: -- during that time

period, he did not respond at all?

MR. COOPER: Never -- never returned any of my
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phone calls. I even had Staff here call, and also the Office of

Planning made phone calls during that same time period to try to

reach him.

And again, I didn't know anything about this

letter. It's dated October 27th, but it didn't get faxed into

here until last night.

VICE CHAIRPERSON SOCKWELL: And Staff -- and Staff

can confirm that those calls were made, okay. Then, I suppose

that we have had a Dbreakdown of our 1local neighborhood

organization with regard to your case. And it would probably be

prudent to continue it to a date certain to at least give the

opportunity for the Advisory Neighborhood Commission to meet.

Now, when is their next scheduled meeting?

MR. COOPER: I'm not certain. I believe he said it

was on the second Tuesday of each month, but --

VICE CHAIRPERSON SOCKWELL: Which would put it

outside of the date that you're requesting.

MR. COOPER: Exactly.

VICE CHAIRPERSON SOCKWELL: And therefore --

MR. COOPER: And Ms. Kress informed me that

earliest possible date for us was a follow, would be sometime in

February, probably now March. And we, obviously, didn't want to

wait that late either.

But we would like -- I would prefer to actually

make the presentation to the ANC before we come here to you all.
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I mean, it makes sense -- it makes sense.

VICE CHAIRPERSON SOCKWELL: Yeah, it seems to me

that that would be the proper way to go. It also is apparent

that even if the ANC could schedule a special meeting for the

purpose of reviewing your project, it would not 1likely £fall

before the time that you would be coming back.

MR. COOPER: Exactly.

VICE CHAIRPERSON SOCKWELL: So, we're probably

looking at a continuance that would not bring you back before us

before the middle of March. And the reason for that is this

morning, we did some squeezing to put some cases in that needed

to be continued. And they absorbed the open space or semi-open

space that we were using.

So, I don't know what to tell you, except that

we're -- we're, right now, caught without a reasonably short

return for you.

COMMISSIONER HOOD: And also, Mr. Chair, if I can

just add, Mr. Cooper, that may allow you some time, if you have

any outstanding issues with the community, that may -- may be
able to close the gap some. If you come back, I believe, the
first -- Ms. Pruitt, the first meeting date in March?

SECRETARY PRUITT: It's -- yeah --

COMMISSIONER HOOD: Mr. Chair, that's --

VICE CHAIRPERSON SOCKWELL: We were looking at

March 6th for the --
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SECRETARY PRUITT: Well, I guess --

VICE CHAIRPERSON SOCKWELL: And I don't Kknow
whether you c